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RACE AND THE FEDERAL CRIMINAL
mSTICE SYSTEM: A LOOK AT THE
ISSUE OF SELECTIVE PROSECUTION
Drew S. Days III*
1. INTRODUcriON
Judge and Mrs. Coffin, Dean Zillman, members of the faculty,
staff and student body of the School of Law, other distinguished
members of the Maine bench and bar, ladies and gentlemen: It is
truly an honor to have been invited to give this year's Coffin Lecture
on Law and Public Service. I know that my former colleague at the
NAACP Legal Defense Fund, Professor Melvyn Zarr, and my law
school classmate, Professor Martin Rogoff, played a significant role
in making this visit possible and, for that, I am profoundly grateful.
As most of you are aware, JUdge Coffin enjoys a distinction
shared by very few other Americans, that of having served in all
three branches of the federal government during his outstanding ca-
reer. I cannot think of anyone who embodies more than he does the
ideal of the dedicated, effective, and compassionate public servant.
I want to express a more particularized thanks to JUdge Coffin. how-
ever. As one who has spent many years as an appellate advocate
and who now devotes substantial time as Solicitor General to argu-
ing cases before the Supreme Court or supervising a staff of talented
la\vyers who also appear before the Court on a regular basis. I think
that I am in a good position to note Judge Coffin's active interest in
the character and quality of oral argument and his thoughtful writ-
ings and lectures on appellate advocacy.! His efforts in this regard. I
can assure you, have had an important and lasting impact on the
professional development of thousands of lawyers.
II. SELEcriVE FEDERAL CRIMINAL PROSECUTION BASED
ON RACE
I have selected as the topic for my lecture "Race and the Federal
Criminal Justice System: A Look at the Issue of Selective Prosecu-
tion" because I want to explore with you one of the most difficult
and troubling questions that an important group of pUblic servants,
federal prosecutors, face today in carrying out their responsibilities.
My credentials are not those of a front-line courtroom prosecutor.
Indeed, those familiar with my background as a civil rights la\vyer at
the NAACP Legal Defense Fund and as Assistant Attorney Gen-
eral for Civil Rights in the Carter Administration may find it diffi-
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cult to view me as a prosecutor at all. But, as head of the Civil
Rights Division, I authorized and supervised hundreds of prosecu-
tions of law enforcement personnel for constitutional violations, and
of private persons for violating the civil rights of others by subject-
ing them to conditions of peonage or involuntary servitude. With a
few exceptions, the Division's prosecutorial authority comes from
statutes passed just after the Civil War, with the protection of newly
freed slaves in mind.2
In my new capacity as Solicitor General, I am much more re-
moved from the prosecutorial process at the trial level but bear ulti-
mate responsibility in the appellate courts for many prosecutorial
decisions made at lower levels in the federal criminal enforcement
process. I become involved at the Supreme Court stage in deter-
mining whether the United States will seek review of adverse lower
court rulings, both criminal and civil, and what arguments the gov-
ernment will make in such cases, as well as in response to the nu-
merous filings in the Supreme Court made by those who have lost to
the government below. The vast majority of such petitions are from
convicted federal defendants. Members of my staff and I argue the
government's cases in the Court, as well as participate often in oral
argument in non-government cases where we have filed an amicus
brief. Each Term, the Solicitor General and his staff argue in about
two-thirds of the cases heard by the Court. The Solicitor General
also must approve all government appeals (with a few minor excep-
tions) from the district courts.
In the Supreme Court's recently ended Term, my office was in-
volved in federal criminal cases presenting a range of issues from
conspiracy, false statements, sentencing, and obstruction of justice,
to Congress's power under the Commerce Clause to criminalize gun
possession on school grounds. And we participated in several non-
government criminal cases raising questions about the constitutional
status of "knock and announce" requirements and the applicability
of the exclusionary rule to circumstances where court, rather than
police, errors resulted in arguably illegal arrests.
During these years of service in the Justice Department, I have
had an opportunity to work with hundreds of dedicated prosecu-
tors-women and men, of all races and creeds, in Main Justice and
in the United States Attorneys' offices around the country-who
are committed to ensuring that all Americans are afforded the pro-
tection of the federal laws and Constitution, and that violators of
those laws are subjected to even-handed justice in our courts. As a
group, they have shown special concern for the degree to which
drug trafficking and attendant violence in recent years have taken a
2. See, e.g.. Civil Rights Act of 1866. ch. 31,14 Stat. 27 (1866); Civil Rights Act of
1871, ch. 22, 17 Stat. 13 (1871); Civil Rights Act of 1875, 18 Stat. 336 (1875).
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